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AMPLIFA PROCUREMENT GLOSSARY

Product liability clause: effectively limiting
liability risks in supply contracts
The product liability clause is a contract clause that determines who is liable for damage arising

from a delivered product. For buyers and suppliers in the manufacturing industry, it is a central

instrument of risk allocation along the supply chain. If liability, recourse and burden of proof are not

clearly agreed, significant costs, disputes and supply failures loom in the event of damage.

Key facts
• The product liability clause allocates liability risks for personal injury, property damage and financial

loss between customer and supplier.

• Statutory product liability under the Product Liability Directive or the German ProdHaftG can

generally not be fully waived by contract.

• Typical subject matter includes liability caps, indemnities, adjustment of contributory negligence and

rights of recourse.

• For buyers, the clause is closely linked to material compliance, quality inspections and complaint

assessment.

• The clause should be integrated into standardised terms of purchase and individual framework

agreements.

• In the event of damage, the quality of the clause often determines the success of recourse and

supplier escalation.

Definition: product liability clause
The product liability clause is a contractual provision in sales, works or framework contracts that

determines liability for damage caused by a defective or faulty product. It supplements statutory product

liability and warranty law but does not fully replace them. In practice, it covers both third-party claims

and the relationship between purchaser and supplier.

Distinction from statutory product liability

Statutory product liability is no-fault and falls on the manufacturer to whom the defective product is

attributable. This liability cannot be contractually shifted to third parties. The product liability clause

therefore operates primarily between the contracting parties: it regulates which contracting party must

indemnify the other when claims are made by third parties. Buyers should consider both levels —

statute and contract — separately and have them reviewed legally in individual cases.

Typical contractual components

A practicable clause contains several components that must be coordinated with one another. These

include the scope of liability, liability caps, the exclusion or limitation of consequential damage and

provisions on contributory negligence. Frequently added are obligations regarding product monitoring,

recall cooperation and the forwarding of information about identified defects.
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• Subject matter of liability: personal injury, property damage, financial loss

• Indemnity and recourse obligations between the parties

• Liability caps and deductibles

• Product monitoring and recall obligations

• Insurance obligation (public liability, product liability and, if applicable, recall insurance)

Methods and approach in contract negotiation
The product liability clause is negotiated most effectively before contract conclusion, embedded in a

structured negotiation management process. Depending on the tendering strategy, it can be anchored

as early as the enquiry documents as a binding component of a binding offer. In this way buyers avoid

liability issues only surfacing in the clause-by-clause negotiation endgame.

Clause requirements by procurement situation

The need for regulation depends on the product risk. For safety-critical components, serial parts or

products with regulatory relevance, comprehensive provisions are required; for C-parts, a reference to

standardised terms of purchase often suffices. A cost–benefit analysis helps to weigh the negotiation

effort against the actual risk. The supplier status classification (preferred, approved, critical) should also

influence the depth of the clause.

Risk allocation and recourse in serial deliveries

For serial products, the clause should clearly regulate how recourse is distributed across previously

delivered quantities — for example via flat-rate values per defect rate or verified batch data. It is also

customary to agree a period within which the buyer may assert recourse claims after becoming aware of

them. Buyers ensure that indemnities are not rendered ineffective by broad liability exclusions of the

supplier.

Integration into standards and processes

Proven practice is a standard clause approved by the legal department in the general terms of

purchase, supplemented by project-specific supplementary agreements for critical parts. Supplier

requests for amendments are documented in the supplier meeting and filed in the supplier record so

that they are systematically addressed when framework contracts are renewed.

Key KPIs and review points in day-to-day procurement
Product liability can only be partially quantified, but the associated risks and processes can certainly be

measured. Relevant key figures range from defect rates and recourse cases to the proportion of liability

covered by insurance.

Risk-relevant key figures

Typically tracked are the complaint rate per supplier and component, delivery lead time variability as an

indicator of process stability, and the number of escalations triggered. In practice, high variability in

delivery reliability or quality often correlates with increased liability risk. These data feed into

procurement benchmarking and regular supplier evaluations.

Insurance and cover review

Buyers periodically review whether suppliers are adequately insured for the agreed risk, for example via
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evidence from the supplier status and certification process. A typical guide value is that the sum insured

under the product insurance covers a multiple of the annual order volume; single-digit million amounts

are common in practice depending on the product hazard. The specific level should be defined on a risk

basis and case by case.

Process metrics in damage cases

The handling of liability cases is also measurable: time to complaint assessment, duration of root cause

analysis (e.g. 8D report), lead time of the recourse process and the rate of successfully enforced claims.

These values show whether the contractual provisions work in practice or need to be adjusted.

Risks and controls: avoiding typical sources of error
Unclear or one-sided product liability clauses are among the most common sources of dispute in

supplier relationships. Risks arise less from missing clauses than from contradictions between terms of

purchase, specifications and individual agreements.

Contradictions and precedence issues

Classic is the conflict between the buyer's and the seller's standard terms and conditions. Without a

clear order of precedence, the statutory provisions apply in case of doubt — with unpredictable

outcomes. Buyers should therefore expressly agree an order of precedence (framework agreement

prevails) and actively object to conflicting clauses of the supplier. Cross-references to warranty,

guarantee and limitation periods must also be consistent.

Preventive controls along the supply chain

Liability risks can be reduced before the damage occurs: through approval samples and first-article

inspections, audits at critical suppliers, agreements on material compliance and defined emergency

processes. An established procurement emergency team can react quickly in an emergency, activate

alternative sources and prepare supplier reallocation before liability consequences escalate.

Termination and escalation

Serious or repeated liability cases can constitute grounds for termination for cause if contractually

framed accordingly. Buyers should anchor the escalation levels — from the notice of defects through

dunning to supplier escalation at management board level — contractually and procedurally. Clean

documentation is essential, as recourse and termination claims must withstand scrutiny.

Current developments: product safety, supply chain and
digitalisation
The regulatory framework for product liability and product safety is changing. Statutory requirements on

product safety, recall procedures and now also AI-based products expand the scope of liability and

increase documentation requirements along the supply chain.

Extended scope of liability through software and AI

For products with embedded software, updates or AI components, the liability question shifts: defects

can arise after delivery, for example through faulty over-the-air updates. Product liability clauses should

therefore address update and maintenance obligations, data rights and responsibility for downstream

changes made by the customer. Their legal details must be reviewed case by case.
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Transparency obligations in the supply chain

Sustainability and supply chain requirements increase documentation pressure. Information on material

origin, batch traceability and compliance evidence is increasingly kept digitally. Tools for automated

spend classification and procurement data management help to systematically identify liability-relevant

categories and manage them in line with risk.

Digitised complaint and recourse processes

Digital quality portals, standardised 8D workflows and automated complaint notifications shorten the PO

cycle time for complaint cases and improve the evidential position. The more complete the digitally

documented history — from the price enquiry via the binding offer to the batch — the easier it is to

attribute responsibility and enforce recourse in the event of damage.

Typical metrics
Complaint rate per supplier: < 1 %
Common benchmark for serial parts; may vary depending on industry and criticality

Lead time of recourse proceedings: < 90 days
Time from damage notification to recourse decision; often set as an internal target

Insurance cover relative to order volume: > 3–5× annual volume
Typical guide value; specific level to be defined on a risk basis

Rate of documented first-article approvals: > 98 %
Important for the evidential position in liability cases

Practical example
A mid-sized mechanical engineering company sourced hydraulic valve blocks from a supplier. After

failures on two end-customer machines, significant property damage occurred; the end customer held

the mechanical engineering company liable. Thanks to a precise product liability clause with indemnity

and recourse provisions, batch traceability and documented first-article approval, the damage could

largely be passed on to the supplier. In parallel, a second supplier was qualified via the established

procurement emergency team in order to avoid supply failures on ongoing orders.

• Supplier's indemnity obligation contractually agreed and formally invoked in writing in the event of

damage

• Root cause analysis via 8D report with documented complaint assessment

• Insurance evidence and sums insured maintained and reviewed in the supplier status

• Escalation and supplier reallocation prepared to ensure continuity of supply

Conclusion
The product liability clause is more than a formality in the contract: it determines who bears the

economic burden in the event of damage and how quickly procurement can react. It is only effective in

combination with risk-based supplier management, documented quality processes and adequate

insurance cover. Buyers are well advised to align the depth of the clause with the product risk and to

standardise provisions centrally. Regular reviews — also in light of new statutory requirements —

ensure practical viability. If in doubt, the design should be reviewed legally on a case-by-case basis.
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Frequently asked questions

What does a product liability clause regulate?

It contractually determines who is liable for damage arising from a delivered product and how the parties

indemnify each other against third-party claims. Typical provisions cover liability caps, contributory

negligence, recourse, recall cooperation and insurance obligations. It does not replace statutory product

liability but supplements it in the relationship between the contracting parties.

Can statutory product liability be excluded by contract?

No, the no-fault statutory product liability towards injured third parties cannot be effectively excluded.

Contract clauses generally only operate between the contracting parties, for example as indemnity and

recourse agreements. Whether and to what extent such agreements are permissible in individual cases

should be reviewed legally.

What level of liability is customary in supply contracts?

In practice, liability caps are often set at a multiple of the annual order volume or a fixed amount per

damage event. For safety-critical products, experienced buyers often waive a cap for personal injury. The

appropriate level depends on the product's hazard potential and the insurance cover available on the

market.

What should buyers pay particular attention to in the product liability clause?

Key points are clear order-of-precedence arrangements with the supplier's standard terms and

conditions, unambiguous indemnity and recourse rights, and obligations to cooperate in recalls and root

cause analyses. In addition, batch traceability, product monitoring obligations and proof of insurance

should be embedded. Contradictions with warranty provisions and limitation periods must be avoided.

What role does the product liability clause play in supplier management?

It is a criterion in supplier selection and evaluation, particularly for critical or safety-relevant categories.

In the event of damage, it forms the basis for complaint assessment, recourse and supplier escalation.

In cases of serious breach, it can — together with other provisions — support termination for cause.

Which insurance policies should suppliers provide as proof of product liability cover?

Typical are public liability and product liability insurance, often supplemented by recall insurance for

recall-relevant products. Buyers typically require evidence of cover at a level and currency appropriate to

the product risk. The specific requirement should be defined on a risk-based basis and documented in

the supplier status.


